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THE BOUNDARIES Act de- 
cision summarized here was 
rendered in 1974 and concerns the re­

establishment of a portion of the west­
erly limit of Yonge Street in the City of 
Toronto. The problem, however, could 
occur anywhere old buildings exist along 
a street line created many years ago.

Stripped to its bare essentials, this 
case comes down to a contest between 
two versions of the west limit of Yonge 
Street in the area shown on the sketch. 
Surveyor 1, acting for the applicant muni­
cipality, established the east limit of 
Yonge Street in accordance with old 
survey notes dating back many years and 
purporting to establish this limit of Yonge 
Street as shown on Registered Plan 22-A, 
which dates back to 1836. He felt that 
this was the most certain position of the 
original limit of Yonge Street in this area 
and testified that this limit had been 
accepted by a number of old established 
survey firms, over many years. To estab­
lish the west limit of Yonge Street, Sur­
veyor 1 laid off a net 66 feet from the 
east limit in accordance with the original 
survey and the width given Yonge Street 
on the 1836 registered plan directly ad­
joining the application area (The afore­
said Registered Plan 22A).

The area in dispute in this case is a 
short portion of the westerly limit of 
Yonge Street just north of Elm Street. 
Surveyor 2, who objected to Surveyor l ’s 
position of this limit, had established 
this limit some 3 inches east of Survey­
or l ’s line, in a 1972 survey. Based on a 
skein of evidence shown in old field 
notes going back to 1877, he felt that 
the west side of Yonge Street was just 
as reliable as the east side and that the 
width of Yonge Street was not necessarily 
an exact 66 feet and was, in fact, irrele­
vant in setting the west limit.

Two different survey methods of re­
establishing the west limit of Yonge 
Street under application were presented 
as the best available evidence thereof, 
resulting in two positions of the line some 
3 inches apart. The problem before the 
hearing was to determine by the best 
available evidence which of these two 
positions or, in fact, if either of these two 
positions, represented the original posi­
tion of that part of the westerly limit of 
Yonge Street under application.

Testimony established that Yonge 
Street in this area was first surveyed in 
1793 in the creation of the original
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Township of York, under instructions 
from the Crown. Evidence was also pre­
sented that the methods and techniques 
employed in those early days was to run 
the line of Yonge Street by means of a 
compass and to measure distances in 
chains and links by means of a Gunter’s 
chain. This method obviously resulted in 
bends and irregularities in the line of 
Yonge Street, whereas the original plan 
indicated it to be a straight line between 
Queen and Bloor streets.

The applicant’s surveyor, Surveyor 
1, testified in detail as to the survey 
method by which he re-established the 
boundary under application. As stated, 
Yonge Street in this area was created by 
the original survey for the Township of 
York in 1793 and is shown as the road 
allowance between Park Lots 8 and 9. 
The Township of York was laid out as a 
single front system where it would be us­
ual for the surveyor to stake out the front 
of the lots and not to run the sidelines 
of the lots, including Yonge Street, from 
the front to the rear of the concession. 
However, due to the interest of Governor 
Simcoe in this township, the instructions 
from the Crown directed the surveyors to 
run the sideroads, including Yonge 
Street, and report specifically on any 
topographical feature encountered during 
the survey. Because of this one assumes 
that the original position of Yonge Street 
in this area was located with some care.

Surveyor 1 testified that a search in 
the Crown Lands office had failed to 
disclose the existence of the original 
field notes of the 1793 survey in the area 
of Yonge Street. He further testified that 
the first resurvey of Yonge Street north­
erly from Queen Street passing the area 
in dispute and continuing northly to Ger- 
rard Street, was by Robert Lynn, Deputy 
Surveyor, in 1836 for his survey of Reg­
istered Plan 22-A, a plan of building lots 
on the east side of Yonge Street.

In 1938 a survey by the municipality 
of the east limit of Yonge Street, directly 
opposite the boundary under application, 
accepted evidence by the survey firms of 
Unwin, Murphy and Esten in 1912, and 
by Speight and Van Nostrand in 1921, 
indicating the westerly face of a stone 
building corner situated at the southeast 
corner of Yonge and Gerrard Streets as 
beine exactly on the corner and the west­
erly face of a stone base of a building 
situated at the northeast corner of Yonge 
and Gould streets as being 13A inches 
west of the easterly limit of Yonge 
Street. A straight line joining these two 
points was accepted for the easterly 
limit of Yonge Street between Gould and 
Gerrard streets. The westerly limit of 
Yonse Street was established 66 feet west 
of this limit. In his 1973 survey, Survey­
or 1 had followed this 1938 method

exactly. However, Surveyor 1, testified 
that he believed that the known survey 
evidence for the easterly limit of Yonge 
Street by Registered Plan 22-A and the 
plan distance of 66 feet, were the best 
available evidence of the original posi­
tioning of both sides of Yonge Street in 
the area in question.

In support of his survey method of 
repositioning the westerly limit of Yonge 
Street, Surveyor 1 filed copies of the 
plan, field notes and survey report of 
Municipal Survey 787, done in 1933, 
confirming the westerly limit of Yonge 
Street between Louisa Street and Trinity 
Square somewhat to the south of the area 
we are considering.

Although Municipal Survey 787 
does not extend into the area we are ex­
amining, Surveyor 1 felt that the method 
employed by this municipal survey was 
applicable to his line. This method was 
to establish the east limit of Yonge Street 
on evidence of Registered Plan 22-A, as 
the best evidence of its original position 
and then to establish the westerly limit 
66 feet west of this on the strength of the 
registered plan width.

In looking at the survey report for 
Municipal Survey 787 several things are 
of note. Although they did not find the 
field notes for the original township sur­
vey of 1793 in this area, the surveyors, 
Messrs. Speight and Van Nostrand, state 
in their report that in their opinion 
Yonge Street was surveyed at that time. 
They also note that the northeast corner 
of Queen and Yonge Streets is the only 
corner which can be directly related to 
the 1793 survey.

Concerning the re-establishment of 
that part of the westerly limit of Yonge 
Street established during the survey for 
Municipal Survey 787 and more particu­
larly the method of laying off 66 feet 
from the easterly side, Speight and Van 
Nostrand cite the following reasons for 
their survey method:

"The east side of the street developed 
first and was laid out in a comprehensive 
way by Robert Lynn in 1836 (Plan 22-A)”

- and -
"In the block, Louisa Street to Trinity 
Square, no conventional line adopted 
and used for any considerable time ex­
ists, which would conflict with this 
method".

There were but two witnesses in 
this case and we have already looked at 
Surveyor l ’s testimony. Surveyor 2 testi­
fied in support of his objection and in­
troduced into evidence field notes and 
plans of prior surveys in the immediate 
area by long-established survey firms in 
the city, some dating back as early as 
1877.

Surveyor 2 gave evidence that the 
plans and field notes filed by him in this 
hearing indicated that a conventional line 
1 had been accepted by a number of 
survey firms for the westerly limit of 
Yonge Street, extending from the south­
erly limit of Elm Street northerly to the 
northerly limit of Walton Street, part of 
which is the subject of this application. 
The evidence was that this limit had been 
run as a straight line at least as early as 
1913, based on survey and occupational 
evidence dating back to the year 1877. 
Surveyor 2 testified that this conventional 
line of Yonge Street, as perpetuated 
through the years by the various survey 
evidence and marks, was accepted by 
him in his 1972 survey which estab­
lished his version of the westerly limit of 
Yonge Street in the area under applica­
tion, some 3 inches east of its position 
as set by Surveyor 1.

Surveyor 2 submitted that the limit 
of Yonge Street under application is 
part of the westerly limit of Yonge Street 
created in the original survey of the 
Township of York in 1793, and that no 
evidence of this original survey of that 
part of Yonge Street in question has been 
perpetuated down through the years, but 
that surveys which have been performed 
on the west side of Yonge Street for the 
past 100 years were, in the opinion of the 
various survey firms, the best available 
evidence in a continuous chain from the 
date of the original survey to the present. 
Surveyor 2 further testified that although 
he could find no record of field notes or 
plans of resurveys prior to the year 1877, 
in his opinion, the existence of buildings 
erected along this boundary prior to that 
date was evidence of prior surveys. He 
submitted that the position of Yonge 
Street as he had located it, some 3 inches 
east of Surveyor l ’s limit was, in his 
opinion, re-established by the best avail­
able evidence of its original positioning. 
Surveyor 2 further contended that the 
method used by Municipal Survey 787 to 
locate the west limit of Yonge Street was 
not relevant in this area because better 
evidence was available.

Surveyor 2 also brought to the 
attention of the hearing the concluding 
paragraph on page 5 of the report for 
Municipal Survey 787 indicating the 
author’s opinion:

"It is, of course, common knowledge that 
a compass line run under the conditions 
existing at the time of the original sur­
vey of the Township of York will 
practically invariably shew considerable 
variation from a straight line. When we 
find therefore that Yonge Street today is 
irregular, we have no reason to suspect 
that it does more than follow the irregu­
larities of the original survey".
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In argument the applicant, through 
Surveyor 1, argued that one must look 
back to the earliest re-survey of the 
Boundaries of Yonge Street, being Reg­
istered Plan 22-A in 1836. This it was 
claimed enabled the boundary to be 
traced through a chain of evidence back 
to that survey or back to a time when it 
can be presumed that the true position of 
the boundaries were well known. We have 
noted that the applicant’s surveyor has 
done this for the easterly limit of Yonge 
Street opposite the boundary under appli­
cation. However, he then re-established 
the westerly boundary of Yonge Street 
at a plan distance of 66 feet as shown on 
Registered Plan 22-A, westerly from the 
easterly limit of Yonge Street. In argu­
ment, the objector, Surveyor 2, argued 
that the problem before the hearing is 
to re-establish the original limits of 
Yonge Street created by the 1793 sur­
vey and not the limit by the subsequent 
Registered Plan 22-A registered in 1836. 
It was argued by Surveyor 2 that although 
we do not have direct evidence of the 
original township survey as it relates to 
the boundary under application, the field 
notes introduced into evidence by him 
indicates that a line has been accepted 
by surveyors for the westerly limit of 
Yonge Street, for the last 100 years 
based on the occupation of buildings 
existing prior to 1877. Surveyor 2 con­
tended that this occupation can be pre­
sumed to be evidence of even earlier 
surveys and that this very early occupa­
tion is, in fact, the best available evi­
dence of the original running of the 
boundary under application.

In rendering its decision The Bound­
aries Act Tribunal wrote as follows:

"In considering all the evidence, I find 
that what we are seeking is the best 
available evidence of the original posi­
tioning of Yonge Street in 1793. Regis­
tered Plan No. 22A, in m y view, did not 
establish the boundaries of Yonge Street 
shown thereon, but merely represents the 
signing surveyor's attempt in 1836 to re­
establish the original boundaries by the 
best available evidence existing at that 
date".

"There appears to be no dispute between 
the surveyors as to the position of the 
easterly boundary of Yonge Street oppo­
site that part of the westerly boundary 
thereof under application".

"I find that I am in agreement with the 
submission by the applicant's surveyor 
that a valid method of re-establishing 
one boundary of a road is to lay off the 
plan width from irrefutable evidence of 
the opposite boundary, provided this re­
establishment does not, in fact, conflict 
with other evidence, which would then

necessitate a re-assessment of this 
method".

"The positioning of the westerly limit of 
Yonge Street by Surveyor 1 does appear 
to conflict with very old occupation ac­
cepted by surveyors over 100 years ago 
as best defining the original positioning 
of this boundary, thus necessitating a 
re-assessment of this method".

"It is not sufficient to lay down the 
theoretical lines in direct conflict with 
old peacefully settled occupation. The 
problem is to locate the lost lines not 
where they should have been, but where 
they were, in fact, actually located. The 
original surveys, no matter how crude, 
must prevail against imaginary theore­
tical lines".

"I find from the evidence presented to 
this hearing that the applicant's survey­
or, Surveyor 1, has failed to refute the 
evidence of old occupation and has re­
versed the onus of proof. In this regard 
the legal principle stating that "the 
proof lies upon him who affirms, not him 
who denies", is of paramount impor­
tance. This principle as it applies to 
boundary positioning is reflected in the 
case of Palmer v. Thornbeck, (1877) 27 
U.C.C., P. 291 (CA), as:

"In all actions brought to determine the 
true boundary between properties, the 
burden of proof lies upon plaintiff who 
seeks to change the possession".

"In m y view, the common law is guite 
clear in refusing to upset long estab­
lished peaceful possession, and in stat­
ing that occupation is often better evi­
dence of where the original monuments 
and lines were than any theoretical 
positioning after the original monuments 
have disappeared.

"To guote from Home Bank of Canada v. 
Might Directories Limited (1914) 31 O.L.R. 
340, 20 D.L.R. 977 (C.A.):

" .. .The original posts or monuments not 
being in existence and there being no 
direct evidence as to their position, some 
other mode of ascertaining the bound­
aries of the lots must be resorted to; and 
in such a case the best evidence is us­
ually to be found in the practical loca­
tion of the lines made at a time when 
the original posts or monuments were 
presumably in existence and probably 
well known;" or Diehl v. Zanger (1878), 
39 Mich. Reports, 601: " .. .A supposed 
boundary line along acguiesced in, is 
better evidence of where the real line 
should be than any survey made after 
the original monuments have disappear­
ed".

"The applicant's surveyor has argued 
that the distance of 66' shown on Regis­
tered Plan No. 22A, and the distance of

66.00 feet used by him in his survey of 
the subject application, controls the width 
of Yonge Street in the area of the sur­
vey. As stated earlier, the problem be­
fore the hearing, in m y view, is to re-es­
tablish the boundaries as originally lo­
cated in 1793, and the method used at 
that time was to locate roads not 66' 
wide, but one chain in width. The dis­
tance of 66 feet, is an attempt to relate 
the old chain and link measurements, 
determined by means of a relatively 
crude measuring device by today's 
standards, called a Gunter's chain, to 
modern day measurements determined 
by the more sophisticated graduated 
steel tape. If it could be successfully ar­
gued that the original plan width of 
Yonge Street is to prevail in the re-estab­
lishment of the boundary under applica­
tion, it is guite possible that the present 
measurement of 65'-9" between the old 
accepted lines for the easterly and west­
erly limits of Yonge Street based on old 
occupation would meet the reguirement 
of a road 1 chain in width, when one 
considers the eguipment and technigues 
used in those early days.
"For the reasons stated above, in m y  
view, the applicant's surveyor has fail­
ed to give due weight to the evidence 
presented in the hearing of old estab­
lished occupation and accepted survey 
lines on the westerly side of Yonge 
Street. Having given due consideration 
to all the evidence presented before the 
hearing, on the evidence adduced and 
the law applicable, and for the reasons 
stated above, the objection by Surveyor 
2 is allowed,

- and -
"1 do hereby confirm the true location 
on the ground of the westerly limit of 
Yonge Street as shown (on the sketch 
in the location surveyed by Surveyor 
2)".

This concludes the reasons and 
judgement of the original decision. If 
one is to summarize the thrust of the de­
cision, it is simply to say that a net plan 
width cannot be used blindly to establish 
the width of a street as against well 
settled possession on the street limits. 
In this instance Surveyor 1 imputed an 
amazing accuracy to the original survey 
measurements refusing to accept long - 
settled possession that disagreed with his 
method by only 3 inches. If a surveyor is 
going to disregard settled possession on 
any boundary the burden of proof is on 
this surveyor to positively prove that the 
settled possession is not evidence of the 
original survey or the original location 
of the boundary”.
NOTE:
1. The term ‘conventional line’ appears 

to be a misnomer in this instance. A 
cont'd on page 28
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Regional Group News
EASTERN GROUP

THE EASTERN Regional 
Group held its spring meeting 
at the Skyline Hotel, in Brockville, with 

an excellent attendance.
Comforted by the treasurer’s pro­

testations of solvency, the members con­
sidered council matters, presented by Bob 
Meisner. These included OLS standards, 
copyrights and seals, the new Surveyors 
Act, ACSTTO, Community College 
courses, the Water Boundaries Task 
Force report, and the proposed seminar 
in Eastern Ontario proposed by the Edu­
cation Zone.

A matter that received a good deal 
of attention was the recent MNR adver­
tisement for the position of Surveyor- 
General, which does not mention being 
an OLS as a pre-requisite. This was the 
subject of a motion, carried unanimously, 
urging that this be rectified.

Also considered were possible sites 
for the establishment of baselines, a 
motion (carried), suggesting changes in 
the representation of monumentation on 
plans, and the investigation of charter 
flights to next year’s convention in Thun­
der Bay.

A new slate of officers was elected 
as follows: Chairman, Les Sury; Vice- 
Chairman, Denis Dutrisac; Secretary- 
Treasurer, Bill Webster; Directors, Dar­
rell Hume and John Kennedy.

Thanks were expressed to Peter 
Sauve for his work as Chairman for the 
past year, following which the meeting 
adjourned. •

cont'd from page 27 
conventional line is generally taken to 
mean a line established by agreement 
on its position (whether written or 
oral), between the adjoining property 
owners. In this instance it appears that 
the position of the west limit of Yonge 
Street was agreed on among local 
surveyors but no evidence was intro­
duced to prove that this understanding 
existed between property owners and 
the municipality. If there was a ‘con­
vention’, it was between surveyors, not 
between owners and therefore there 
was no conventional line. In fact, the 
surveyor for the municipality estab­
lished the limit in a different position. 
The evidence suggests and, in fact, 
the Boundaries Act Tribunal ruled, 
that the west limit of Yonge Street 
as re-established by the various sur­
vey firms was the best remaining 
evidence of its position as established 
by the original survey, namely the 
building ties used by Surveyor 2.

Confirmation and Condominium 
Section, Legal and Survey Standards 
Branch.
March 1982.

NORTH-EASTERN GROUP
Reported by Anne Cole

THE W INTER meeting of the 
NERG was held in Sudbury 
on Saturday, January 16, 1982 - - a cold 

and blustery day. Perhaps as a result of 
the weather conditions the group meet­
ing was not well attended. Sudbury’s sur­
veyors made up the majority of those in 
attendance. Bryan Davies presented up­
dates on various issues that Council is 
addressing. As well, he and Martin Vor- 
steveld spoke as Candidates for the posi­
tion of Vice-President of the Association. 
Harry Whale was also present and spoke 
to the group as a candidate for Council.

The group discussed such issues as 
the effects of the new regulations govern­
ing monumentation and the publication 
of an informative article on surveying in 
local papers. As well, the group voted to 
subsidize members who attend the Boun­
daries Act seminar to be held in North 
Bay on May 8, to the tune of $25.00. It 
was decided that the Spring meeting 
would be scheduled for the evening of 
May 7 following a dinner. Members of 
NERG are urged to attend both the din­
ner meeting and the Seminar.

The 1982 executive of NERG was 
elected at the meeting and is as follows:

Chairman: Mike Brooke
Vice Chairman: Dave Urso
Sec. Treasurer: Dan White
Assistant Sec. Treasurer: Ray Lane

HE NORTH Eastern Regional 
Group held its Spring meeting 

in North Bay on the evening of Friday, 
May 7. Thirty NERG members, five stu­
dents and five visitors attended the meet­
ing. Many who attended stayed to partici­
pate in the Boundaries Act seminar held 
the next day.

Mike Brooke, the incoming chair­
man was escorted to the chair by Alec 
MacLennan and Tom Bunker. Larry 
Miller, Neil Simpson, Paul Forth, Dave 
Dorland and Alec MacLennan presented 
reports from their districts. Tom Bunker 
reported to the group on Council’s acti­
vities. The group discussed the following 
items: revisions to the Planning Act, fees 
schedules, NERG by-laws and constitu­
tion, the Code of Ethics and Standards, 
seminars, bankruptcy, a mining commit­
tee, monumentation regulations and 
written certificates.

I understand that the next NERG 
meeting is to be hosted by the Parry 
Sound group and is scheduled for Sat­
urday, September 25.

SOUTH CENTRAL GROUP

AT ITS dinner meeting on April 
l 14, the Group honoured its 
guest of the occasion, Barry Wright of 

Don Mills, by the presentation to him of 
his retirement certificate. The photo taken 
by Doug Aaron shows Barry receiving 
his framed certificate from Chairman Bill 
Bennett. Barry is retiring from his pre­
sent position as Chief Surveyor with the 
Ministry of Government Services after 
nearly 31 years as an OLS.

Earlier this year a retirement 
plaque was presented to Hans Koester by 
our Chairman accompanied by Dave 
Norgrove and Doug Reitsma.

The meeting of April 14 was attend­
ed by 46 members. Our first guest speak­
er was our Vice President Bryan Davies, 
who gave us a thought provoking dis­
course on “ACSTTO - This may be our 
last chance”.

Our second guest speaker was our 
Executive Director Lorraine Petzold, who 
reported on “Communications with the 
Law Associations and Mortgage Com­
panies”. This is done by a team of speak­
ers and will result in a better understand­
ing of the surveyor’s role by these groups.

South Central would like to once 
again remind all members of other 
Groups, particularly those in the Hamil­
ton and District Group who will not 
have too far to travel, that we would 
welcome you at our Golf Tournament at 
the North Halton Golf and County Club 
in Georgetown on Friday, Sept. 24. 
Please contact any member of the South 
Central executive, or in particular our 
Past Chairman Carl Rooth (Area 416: 
457-2002 office or 877-0068 home).

Submitted by John Quinsey, June 9, 
1982. •
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